SAIPAR Case Review
Volume 5
Issue 1 Special Edition in Honour of Chief
Justice Mumba Malila (April 2022)

Article 5

4-2022

George Mwanza and Melvin Beene v Attorney General Select
Judgment No 33 of 2019
O'Brien Kaaba
University of Zambia, okaaba@yahoo.com

Follow this and additional works at: https://scholarship.law.cornell.edu/scr
Part of the African Studies Commons, Constitutional Law Commons, and the Human Rights Law
Commons

Recommended Citation
Kaaba, O'Brien (2022) "George Mwanza and Melvin Beene v Attorney General Select Judgment No 33 of
2019," SAIPAR Case Review: Vol. 5: Iss. 1, Article 5.
Available at: https://scholarship.law.cornell.edu/scr/vol5/iss1/5

This Case Review is brought to you for free and open access by the Journals at Scholarship@Cornell Law: A Digital
Repository. It has been accepted for inclusion in SAIPAR Case Review by an authorized editor of
Scholarship@Cornell Law: A Digital Repository. For more information, please contact jmp8@cornell.edu.

George Mwanza and Melvin Beene v Attorney General Select Judgment No 33 of 2019
O’Brien Kaaba 1
Facts
The case came to the Supreme Court by way of appeal from the High Court. The two appellants
were inmates at Lusaka Central Prison. It turned out that the appellants were HIV positive and
were on Anti-Retroviral Treatment (ART). The medical condition and treatment required that
they be provided with food of a balanced diet in line with their medical condition.
The prison authorities, however, only provided limited quantities of maize sump for breakfast;
maize meal (nshima) with dry sardines for lunch and super. 2 The food was often rotten and
contained foreign particles. Not only was it of of poor quality but was given in inadequate
quantities.
Having found themselves in this situation, the appellants petitioned the High Court seeking
redress. It should be mentioned at this stage that the Zambian constitution has a justiciable Bill
of Rights, which, however, oncly incorporates civil and political rights, such as the right to life,
personal liberty, freedom of assembly, expression and association as well as religious freedom.
At the time the case commenced, the economic and social rights were included in the
constitution as ‘principles of state policy’ but were expressly not justiciable.
Considering this status of economic and social rights in the consitution, the appellants could
not make a claim directly based on any violation of the economic and social rights. Any claim
for redress had to fit the existing human rights framework. The petitioners, therefore, claimed
that the failure of prison authorities to provide them with adequate and nutritious food, inter
alia, violated their rights to life, and protection from inhuman and degrading treatment as
enshrined in the constitution. 3
At the High Court, the judge agreed with the factual basis of the petition, tht is, that the prison
facility was congested (a cell with holding capacity for 15 people was currently holding more
than 160 people); and that the food given to prisoners was not only inadequate in quantity but
also ‘totally lacking in nutritional value’and that the food did not address the specific needs of
the two prisoners. 4 Despite this finding of fact, the judge dismissed the petition, holding that
the constitution did not provide for medical treatment and other social economic rights, except
as unenforceable directives. 5 Being merely directive, the state was, therefore, not obliged to
provide them. Therefore, although the claims about inadequate and poor food were
established, the High Court judge concluded that these were not recognised rights as they were
not specifically provided for under the constitution. Disatified with this decision of the High
Court, the appellants appealed to the Supreme Court.
Holding
The unanimous decision of the Supreme Court was written and delivered by Justice Mumba
Malila. The Supreme Court reversed the decision of the High Court. Although the Supreme
Court agreed that there wasn’t an express recognition of the right to food in the constitution,
it considered that alone was not exhaustive of of the matter. It took the view that the right to
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life (article 12 of the constitution) must be interpreted liberally, which would inevitably lead to
conveiving of the right to life as incorporating the other economic and social rights such as the
rights to food and health. 6 Justice Malila reasoned that the right to life should be considered as
the right to dignified life, which invariably entails access to nutritious food, commensurate with
one’s health conditions and that a life devoid of these is ‘merely rhetorical or metaphorical.’ 7
Therefore, by failing to provide the two prisoners with nutrious food in the right quantities, the
Court found that the prison authorities had violated the prisoner’s right to life as provided under
article 12 of the Zambian constitution, and that this was also a violation of article 15 which
prohibits inhuman and degrading treatment. The right to life, concluded the Court, ‘entails that
the prisoners should have the right to decent food- adequate nutritious food.’ 8 The Supreme
Court dismissed the argument by the state that it lacked resources as justification for the
violation of the rights.9 In taking this broad approach, the Supreme Court relied heavily on
international human rights law, as well as comparative jurisprudence from India, demonstrating
that the right to life cannot be treated in solation but is dependent on other rights. 10
Signifcance
Justice Malila’s decision is laudable for at least two broad reasons. First, Justice Malila does
not just end at connecting the right to life with the right to food. He related the right to food
with the right to nutrition. This is of enourmous jurisprudential significance as there is no
binding human rights treaty on Zambia that expressly recognises the right to nutrition as a
universal human right for all categories of human beings. While the right to food is well
established in international human rights law, recognition of the right to nutrition is nascent.
There is, however, a direct relationship between food and nutrition. Adequate food is necessary
for human survival. Adequate food, however, goes beyond enuring bare survival. Having
adequate food entails ‘access to food that is nutritionally adequate.’ 11 Nutrition in this sense
means a lot more than good quality food. Fanzo et al have argued that nutrition incorportates
three elements, namely, (i) a quality diet, (ii) good health, and (iii) an underlying sociological
context that supports an individual’s diet and health. 12 The import of this is that adequate
nutrition is not just about the quality or quantity of food a person consumes; it is something
that is affected by a person’s contextual location and implicates factors such as health care,
sanitation and hygiene, environmental conditions, as well as economic, sociocultural, and
political factors that drive the food value chains and impact on the lifestyles of the people. 13
To appreciate the decision by Justice Malila, it is important to consider the nutrition problem
in the country in its broad context as the country suffers from generalised malnutrition.
Malnutrition is said to manifest in three ways:
(i)
(ii)

Undernourishment (hunger, stunting and wasting);
Micronutrient deficiencies (hidden hunger);
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(iii)

Overweight and obesity. 14

Although obesity is slowly becoming a major issue in Zambia, it is the first two which are more
prevalent forms of malnutrition in Zambia.
Globally, Zambia is the 17th out of 132 countries, with the highest burden of under-nutrition. 15
The Global Hunger Index has, for many years, continued to list Zambia as among the hungriest
countries. 16 It suffers from a hunger level considered as ‘alarming’ by the Global Hunger Index.
This category has six countries, that is, Chad, Haiti, Madagascar, Sierra Leone, and Zambia. 17
Zambia is the only country in this category which has not suffered war or internal political
instability.
The Zambia population suffers from a generalised condition of food insecurity. A 2019 survey
established that 42.7% of households suffered severe hunger, 32.7% experienced moderate
hunger. 18 Less than 25% of households were considered food secure. In relation to the
prevalence of undernourished, considered as the deprivation of food with calorie content of
less than 1,800 kilocalories, per day, 46.7% of Zambia are considered under-nourished. 19 It
compares poorly against global and regional statistics on this score. The global prevalence of
undernourishment stands at 11.3% while the Sub- Saharan average is 21.3%. 20 In practical
terms, this means that many Zambians only have intermittent and often not well-balanced
meals. About 45% of all households in Zambia could not afford three meals a day, an informal
measurement of food security in Zambia. 21
The food insecurity and malnutrition has had devastating consequences on the quality of the
lives of the people in the country. This has led to 35% of children under the age of five years
to be stunted (that is, short for their age) 4% are wasted (thin for their height) 12% are
underweight (thin for their age) and 5% are overweight (heavy for their height). 22
Although the case involved two prisoners, the broad principles of interpretation of the right to
life propounded in this judgment are of general application and relevant to this context of
extreme malnutrition. By demonstrating the interrelationship between the right to life, food
and nutrition, Justice Malila both generates contextually relevant jurisprudence that responds
to a broad social problem and demonstrates in a concrete way that human rights are indivisible
and interdependent. This indivisibility of the right to life and food is well established. For
example, General Comment No. 12 asserts that ‘the right to adequate food is indivisibly linked
to the inherent dignity of the human person and is indispensable for the fulfilment of other
human rights.’ 23 General Comment 12 further connects the right to food with nutrition in the
following terms:
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The availability of food in a quantity sufficient to satisfy the dietary needs of
individuals, free from adverse substances and acceptable within a given culture. The
accessibility of such food in ways that are sustainable and that do not interfere with the
enjoyment of other human rights. 24
By appending nutrition to the right to food (and consequently life), Justice Malila has helped
to elucidate and place the right emphasis on the centrality of nutrition for the realisation of the
right to food. Food of little or no nutritional value would be of no use in supporting the right to
life. As the Indian Supreme Court stated, ‘that, which alone makes it possible to live, leave
aside what makes it liveable, must be deemed to be an integral component of the right to life.’ 25
The second significance of this judgement is what it represents in the totally of the gravity of
the problem of malnutrition in the country. Considering the widespread problem of lack of food
and inadequate nutrition as noted above, the case opens the possibility that those who suffer
hunger and malnutrition may now be able to seek redress in Court. But at the same time, it
must be realised that litigation or seeking redress via courts is a piecemeal, expensive and
cumbersome process. Having the right to food and nutrition recognised judiciary as was done
in this case may not change many people’s fate in any way, at least not immediately. But should
that lead to cynicism and despair? It is suggested that by making the decision, Justice Malila
established a benchmark of what is expected in a society that values human rights. Human
rights are not self-executing. The judgment establishes a knowledge base for advocating for
the realisation of the concerned rights. This transforms the human rights vocabulary of the
country, which is essential for the realisation of a right. As Naomi Hossain and Dolf te Lentelo
have argued, implementation of human rights is largely dependent on popularisation of human
rights through translating the meaning of such rights into popular culture, public policy debate
and social expectations. 26 They call this as ‘vernacularisation,’ which is basically a process of
interpretation and negotiation involving various interests and institutions across multiple levels
of the governance system in a country. 27 The decision by Justice Malila starts the conversation
about enforcement of the right to food and nutrition and other socio-economic rights and will
be a reference decision for many years to come. The benefits may not accrue instantly but the
judgment is a clear rallying call which other stakeholders need to heed.
What Justice Malila has accomplished for the nation in this case, should be celebrated as it
vernacularises the right to food and nutrition into the Zambian context and this has great
significance. For example, the Indian Supreme Court decision in The People’s Union for Civil
Liberties v Union of India and Others in 2001 recognising the right to food as justiciable and
legally enforceable, opened new avenues for social and political discourse, mobilisation and
concrete action in the country. 28
Overall, Justice Malila demonstrated in this case that the law can be a tool for resolution of
human problems. To do this, law should not be applied in a contextually detached manner but
must be made to confront the lived reality of the people it is intended to speak to. It is only then
that the law would become for the people a lived reality that serves their interests and promotes
their welfare. By rejecting the High Court decision that drew an infeasible dichotomy between
civil and political rights on the one hand and socio-economic rights on the other hand, Justice
Malila has demonstrated that human rights are truly indivisible and interdependent, and that no
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category of human rights can be realised in isolation from other category of human rights.
Socio-economic rights may not be easy to realise but that is no reason to be cynical. As Amartya
Sen has argued,
Non-realisation does not, in itself, make a claimed right a non-right. Rather, it motivates
further social action. The exclusion of all economic and social rights from the inner
sanctum of human rights, keeping the space reserved only for liberty and other firstgeneration rights, attempts to draw a line in the sand that is hard to sustain. 29
Justice Malila was in January 2022 sworn in as Chief Justice of the Republic of Zambia. As
exemplified by this judgment, he is one of the very few judges with a profound understand of
human rights law, a penetrating appreciation of the capacity of the law to address concrete
circumstances and daily challenges of the people, and a palpable passion for critical
engagement with matters brought before him. As Chief Justice, he now has a rare opportunity
to development Zambian law in a progressive manner through his leadership and enriching
jurisprudence. It is a great honour to write this case review in honour and celebration of his
elevation as Chief Justice of the Republic of Zambia. May his jurisprudence reach the ends of
the earth.
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